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  IN THE COURT OF THE ASSISTANT SESSIONS 
JUDGE, SONITPUR AT TEZPUR

PRESENT  :    Sri P.C. Kalita, AJS,
Assistant Sessions Judge, 
Sonitpur, Tezpur.

SESSIONS CASE NO. 46 OF 2010

GR Case No.  2110 / 2009

Under Section 376  of Indian Panel Code

State of Assam

–Versus –

   Gulzar Hussain,
Son of Late Jamaluddin,
Vill – Bhojkhowa Chapari
PS  - Tezpur,
Dist – Sonitpur, Assam. …………. Accused Person       

ADVOCATES APPEARED:

For the State : Sri Mahendra Bora, 
Additional Public Prosecutor

For the accused person     :       Sri A.K. Saikia,  
 Advocate

 
Date of evidence :    18– 09 – 2010, 25-04-12

  04-05-13, 24-05-13.
  

  

Date of Argument :  27– 08 – 2013. 

Date of Judgment :   30– 08 – 2013.  
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J   U  D  G    M   E  N   T. 

1. The  prosecution  case,  inter-alia,  in  brief  is  that  the 

informant Rafiqul Islam, lodged  an ejahar before the Tezpur Police 

Station alleging that on 13-11-2009 at about 9 a.m. accused Guljar 

Hussain  by  inducing  his  sister  Halima  Khatoon  took  her  to  his 

house and thereafter committed rape on her. 

2. On the basis  of the aforesaid ejahar,  the Officer-in-

Charge of Tezpur PS registered a case, conducted investigation and 

thereupon laid chargesheet u/s 376 of IPC against the accused.  

3. After  appearance  of  the  accused  person  before  the 

Court, the then learned Chief Judicial Magistrate, Sonitpur, Tezpur, 

committed  the  case  to  the  Court  of  learned  Sessions  Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed against the accused person under 

Section 376 of IPC. Then the contents of charge was read over and 

explained to the accused to which, he has pleaded not guilty and 

claimed to be tried. 

4. To  bring  home  the  charges,  the  prosecution  has 

examined  as  many  as  7  (  seven  )  PWs  including  the  Medical 

Officer.  The accused is  examined u/s 313 CrPC.  The pleas of the 

accused are of  total  denial  and he has  declined  to  adduce any 

defence witness. 

 

5.  Point for determination: 

(i)  Whether  the  accused  on  13-11-2009  at  about  9 

a.m. at Bhojkhows Chapori under Tezpur Police Station 
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committed rape on the victim, Halima Khatoon,  and 

thereby committed an offence punishable u/s 376 of 

IPC ?

  

Discussions,   Decision and reasons thereof:-  

6. I  have  carefully  perused  the  evidence  and  the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of PWs to decide the case 

at hand.  

7. PW 1 Dr. J. Begum, stated that on 13-11s-2009 she 

was at Kanaklata Civil Hospital, Tezpur as Sr. Medical and Health 

officer and on that day at 11 a.m. she examined Musstt  Halima 

Khatoon, 22 years, D/O  Late Minot Ali, Bhojkhowa Chapori, Police 

Station Tezpur  being escorted and identified  C No. 123 Sureya 

Begum. Upon examination she found the following :-

GENERAL EXAMINATION.

 Height –  4 ½ ft, Weight – 35 Kg, Teeth 14 / 14

 Secondary  sexual  characters  are  well  developed. 

Hymen is absent. There is no marks of injury or violence seen on 

her body or private parts. She is mentally reiterated. Vaginal smear 

sent to laboratory, but report has not been received till date.  

X-ray report :

 Union of epiphysis of the lower ends of left radius and 

ulna are just completed. 

 All epiphysis of the bone around the left elbow joint 

have fused with their respective shafts. 
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 Epiphysis of the iliac crest has appeared but not yet 

fused. 

Inference :

 Age  of  the  person  under  investigation  is  above  18 

years of age. She is mentally retarded girl above 18 years of age, 

has no positive findings of rape.

  Ext. 1 is her medical report and Ext. 1 (1) is her signa-

ture. Ext. 2 is the X-ray report and Ext. 2(1) is the signature of Dr. 

P.K. Barman, which she knew. Ext. 3 is her advice slip and Ext. 3 

(1) is her signature. 

 PW 2, Musstt Halima Khatoon, is a deaf and dumb one 

so,  she was  interpreted  by Govt.  Expert.  She  deposed that  the 

incident occurred long back. The accused removed her clothes and 

touched her body and did bad acts. People kept the accused by 

tightening.     

PW 3,  Rafiqul  Islam,  the  informant,  stated  that  the 

victim is his sister. He knows the accused. About 2 / 1½ years back 

the incident occurred. On that day on hearing hue and cry from her 

sister at their  residence he went to the spot. He saw her sister 

sleeping on the bed and accused was standing nearby her.  Her 

sister was falling on the ground. On query made by him, accused 

told  him  that  he  was  breaking  their  coconut.  He  tied  up  the 

accused and handed over him to police later. He caught hold the 

accused merely on suspicion to have committed rape on her sister. 

For this he lodged the ejahar. Ext. 4 is the ejahar and Ext. 4(1) is 

his signature. He does not see the other incident.
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PW 4, Msstt Tara Banu, a neighbour, stated that she 

knows both the parties. The occurrence took place about 2 years 

back. In the morning at about 10-30 a.m. on hearing hulla she 

went to the residence of Halima and saw there Guljar cutting a 

coconut. When Halima asked for a piece of coconut Guljar did not 

give her and then Halima entered into the house by taking the 

coconut. Guljar then took away the coconut from Halima. She saw 

both of them inside the house. The people assaulted Guljar. 

PW 5, Musstt  Jamila Khatoon stated that she knows 

the accused. Vitim Halima is her daughter. About 2 years back, one 

day  when  she  went  out  from home  for  works  her  son  Rafiqul 

informed her about the occurrence and then she returned home. 

After arrival at home, she saw Guljar tied up at her residence. She 

heard that accused committed rape her deaf and dumb daughter. 

Police arrested the accused. 

PW 6, Sri Gobinda Saikia, police constable, stated that 

on 13-11-09 he was serving at Tezpur Police Station as Wireless 

Operator.  On that day one Rafiqul  Islam asked him to write an 

ejahar and then he wrote the ejahar. He read over the ejahar and 

thereafter, Rafiqul Islam put his signature thereon. He signed there 

as a writer. Ext. 4(2) is his signature on the ejahar.     

PW 7, Sri Jay Chandra Das, SI of police (IO) deposed 

that on 13-11-2009 he was working at Tezpur PS and on that day 

the then O/C registered the ejahar lodged by one Rafiqul Islam and 

endorsed him for investigation. Accordingly, he interrogated the in-

formant at the Police Station. Thereafter, he visited the place of oc-

currence  and  prepared  a  sketch  map.  He could  not  record  the 

statement of Halima Khatoon as because she was a deaf and 
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dumb. However, he recorded the statement of the victim as she 

signed. He forwarded the victim for medical treatment. He arrested 

the accused person. After completion of investigation, he submitted 

the chargesheet us/ 376 of IPC against the accused. Ext. 5 is the 

sketch map and Ext. 5(1) is his signature thereon. Ext. 6 is the 

chargesheet and Ext. 6(1) is his signature thereon      

8.  Now, from the evidence on record, it appears that PW 

2 is the victim-cum-prime witness in the present case. From her 

deposition, as Per Expert opinion, it appears that the victim is not 

only a deaf and dumb person but also a mentally retarded person. 

Learned advocate for the accused submitted that as per section 

119 of the Evidence Act , the interpreter is required to take oath 

when he interpreted/used sign method, is taking the evidence of 

the deaf and dumb victim. But in the instant case, that has not 

been done by the prosecution, so the testimony given by the victim 

is not admissible in the eye of law as per provisions of section 119 

of the Evidence Act. PW 2 simply stated that the accused removed 

her  clothes  and  did  bad  acts.  In  cross-  examination,  learned 

counsel put certain questions to the victim (PW 2), the victim was 

able  to  give  answer  some  of  those  questions.  There  is  no 

description of  bad acts  in  her  deposition nor  the victim directly 

implicated the accused in the alleged offence. PW 1, the Medical 

Officer  also in her deposition stated that the victim is above 18 

years of age and found no positive findings of rape in the victim. 

PW 3 Rafiqul Islam,   the elder brother of the victim and informant, 

in cross-examination stated that accused did not commit any bad 

acts on the victim. PW 4 Tara Banu, a neighbour, stated a different 

story. She stated that the incident occurred in between accused 

and Halima with regard to a coconut. PW 5 Jamila Khatoon, mother 

of the victim, stated that Rafiqul tied up the accused by suspecting 
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that the accused committed rape on the victim.  Her son Rafiqul 

lodged the ejahar merely on suspicion. PW 6 was the scribe. PW 7 

(IO) in cross-examination stated that he has not mentioned the GD 

Entry No. in the case diary.  Thus, it is, seen that the victim is not 

only a deaf and dumb person but also a mentally retarded person. 

The other witnesses also do not support the testimony of PW 2.

   

9. In view of the above discussions and considering all 

aspects, I hold that the prosecution has failed to prove the case 

u/s 376 of IPC against the accused beyond all reasonable doubts. 

Hence, I acquit the accused from the charges leveled against him. 

10. The accused be set at liberty forthwith.   

 The case is disposed of accordingly.

11.           Given under my hand and seal of this Court on this day,  

the 30th  day of August, 2013.

( P.C. Kalita)
          Assistant Sessions Judge,
                  Sonitpur, Tezpur.

Dictated and corrected by me.

 

Dictation taken and 
transcribed by me :

(R. Hazarika),
     steno.

(P.C. Kalita)
Assistant Sessions 

Judge,
Sonitpur, Tezpur.
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1 :    Dr. J. Begum, (MO),

PW 2 :     Musstt. Halima Khatoon (victim),
 

PW 3          :     Md. Rafiqul Islam (informant),

PW 4          :     Musstt Tara Banu, 

PW 5          :     Musstt Jamila Khatoon,

PW 6          :     Sri Gobinda Saikia (scribe),

PW 7          :     Sri Jay Chandra Das (IO).

Defence Witness         :   Nil

Court Witness   :       Nil
 

Prosecution Exhibits:    :   
 

Ext. 1   : Medical report.
Ext. 2   :     X-ray report
Ext. 3   :     Advice slip
Ext. 4   :     Ejahar
Ext. 5   :     Sketch map.
Ext. 6   :     Chargesheet. 

 
Material  Exhibits:      : Nil

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (P.C. Kalita)
         Assistant Sessions Judge,

        Sonitpur : Tezpur.


				Assistant Sessions Judge, 						Sonitpur, Tezpur.
	   Gulzar Hussain,
	ADVOCATES APPEARED:


